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Before the Court is a notion of the Associated Press
(“AP") to intervene and lift the Court’s Novenber 4, 2005 interim
sealing order (doc. no. 51), which sealed the parties’ notions to
conpel and their responses along with the attachnents that
cont ai ned extensive portions of the parties’ depositions.

Plaintiff, Andrea Constand, brought this diversity
action agai nst defendant, WIlliamH Cosby, Jr., asserting clains
of battery, sexual assault, intentional and negligent infliction
of enotional distress, defamation/defamation per se and fal se
[ight/invasion of privacy. Plaintiff is the former Director of
Operations for the Winen’s Basketball program at Tenple
University. Defendant is a well-known entertainer and celebrity
and a supporter of Tenple University prograns. Plaintiff net
def endant while she was enpl oyed at Tenple University.

The gravanmen of plaintiff’s conplaint is that while



al one with defendant at defendant’s hone in January 2004,
def endant deceived plaintiff into ingesting a narcotic or other
type of drug which caused plaintiff to becone sem -consci ous, and
thereafter defendant sexually assaulted plaintiff. Plaintiff
al so contends that after she reported defendant’s all eged actions
to the Durham Ontario police, defendant and/or his authorized
representatives know ngly nmade fal se statenents to the nedia
about plaintiff. 1In connection with her allegations, plaintiff
seeks an award of conpensatory damages plus reasonabl e attorneys’
fees, interest, costs, punitive damages and ot her unspecified
relief.

At the onset of the case, the parties sought broad
protective orders. Plaintiff sought to cloak from public
di sclosure the identities of the Jane Doe w tnesses whose
testinony may be adm ssible pursuant to Federal Rule of Evidence
415. The Court determ ned plaintiff had not met her burden of
“good cause” as required by Federal Rule of G vil Procedure 26(c)
and denied plaintiff’s notion. Defendant sought to protect from
public disclosure all material obtained in discovery through what
essentially would be a gag order. The Court deni ed defendant’s
notion, finding that defendant had failed to connect the
enbarrassnment he sought to prevent to any specific injury to neet
the “good cause” standard. The Court also determned that a far

reachi ng gag order was not warranted. |Instead the Court adopted,



as a Case Managenent Order to govern counsels’ interaction with
the media, Rule 3.6 of the Pennsylvania Rules of Professional

Conduct. See Constand v. Cosby, 229 F.R D. 472 (E.D. Pa. 2005).

Di scovery then began with the exchange of
interrogatories and requests for production, and the taking of
the parties’ depositions. The date, tine and place and the
| ogi stics of the depositions were agreed upon by the parties.

The depositions took place in private. See Seattle Tines v.

Rhi nehart, 467 U. S. 20, 33 (1984) (“pretrial depositions .
are conducted in private as a matter of nodern practice”
(internal citations omtted)); see also Sept. 26, 2005 Tr. at 12.
During the course of discovery, several issues arose
whi ch the parties brought to the Court’s attention for resol ution
via letter. The first involved plaintiff’s August 25, 2005
letter to the Court regarding what plaintiff deemed inconplete
answers to plaintiff’s interrogatories and requests for
production of docunments. On Septenber 12, 2005, defendant wote
to the Court concerning another dispute as to plaintiff’s
responses to defendant’s second set of interrogatories. That
sane day, the Court schedul ed a di scovery conference, which
occurred in open Court on Septenber 26, 2005. The Court ruled on
the issues fromthe bench.
On Cctober 5, 2005, the Court received a letter from

def ense counsel requesting assistance regarding certain issues



whi ch had arisen in the course of the parties’ depositions.
Plaintiff, in turn, submtted a response letter on QOctober 6,
2005. In that letter, plaintiff raised for the first tine her
objection to what she referred to as defendant’s attenpt to
conduct discovery in “secrecy.” Both parties sought to conpel
the other party to answer additional questions at deposition.

On Novenber 4, 2005, the Court held a tel ephone
conference to address the proper procedure by which the parties’
di scovery di sputes regardi ng depositions could be resolved. The
conference did not address the nerits of the dispute, but was
intended to afford the parties an opportunity to comment on a
procedure within which the Court could evaluate the parties’
conflicting argunents. See Nov. 4, 2005 Tr. at 2. At the end of
the conference, the Court entered its Novenber 4, 2005 interim
order setting forth the procedure discussed and sealing the
parties notions to conpel and the responses pending review by the

Court.! It is this order which is at issue here.

The Novenber 4, 2005 order stated the follow ng:

CASE MANAGEMENT ORDER 2

AND NOW this 4th day of Novenber
2005, it is hereby ORDERED that parties
seeking to conpel discovery shall file those
requests as foll ows:

1. Each party shall file any request
to conmpel by Novenber 21, 2005;

2. Each request shall appear on a
separ ate page, nunbered consecutively;
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f oot not e:

3. Each request shall quote the
specific question and answer given at the
deposition, wthout argunent of counsel;

4. Each question and answer shall be
followed by a pinpoint citation to the
deposition transcript, together with the | egal
authority supporting the request and a brief
expl anat i on;

5. The respondi ng party shall file a
response to each request by Decenber 6, 2005;

6. Each response shall include
whet her the party objects in full, objects in
part or does not object to the request, and
any objection shall be supported by | egal
authority and a brief explanation;

7. Each response shall be on a
separ at e page, nunbered to correspond with the
request to which it pertains;

8. The parties requesting discovery
may file a nenorandum of |aw addressing
overarching issues, i.e. attorney-client
privilege, Hall v. difton Precision, 150
F.RD 525 (E D Pa. 1993), and Applied
Telematics, Inc. v. Sprint Corp., No. 94-4603,
1995 U. S. Dist. Lexis 2191 (E.D. Pa. Feb. 22,
1995), type of objections, as well as a
summary of the argunments in the requests to
conpel ; and

9. Any party opposing the lifting of
the seal shall show cause why the seal should
not be lifted by filing a nenorandum of | aw by
Decenber 21, 2005. Any party supporting the
lifting of the seal shall file a nmenorandum of
| aw by January 9, 2006.

IT IS FURTHER ORDERED that al
requests for discovery, responses and |ega
menoranda filed pursuant to this order shal
be filed UNDER SEAL.

In addition, the order contained the follow ng
The parties in this case have taken
the depositions of plaintiff and defendant.

By agreenent of the parties, and as is
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A party may seek a protective order under Rule 26(c)
“for good cause shown . . . on matters relating to a deposition

to protect a party or person from annoyance, enbarrassment,

oppression, or undue burden or expense.” In this circuit, the
customary in civil litigation, Seattle Tines
Co. v. Rhinehart, 467 U. S. 20, 33 (1984), the
depositions were taken in private. Certain

i ssues have arisen, inter alia, concerning the
perm ssible scope of inquiry, the role of
counsel at deposition and the extent to which
a wtness may rely upon prior statenments in
answering questions. The issues have been
brought to the Court’s attention by way of
letters fromcounsel to the Court. The Court
has revi ewed t he transcripts of t he
depositions and conferred with the parties.

The Court has previously recognized
the comon |law right of access to judicia
proceedings in a civil case. See Constand v.
Cosby, 229 F.R D. 472, 478 (E.D. Pa. 2005)
(citing Publicker Indus., Inc. v. Cohen, 733
F. 2d 1059, 1066 (3d Gr. 1984)).
Concomtantly, the Court has also recognized
that the public’'s right of access is not
absolute, id. at 479 (citing In re Cendant
Corp., 260 F.3d 183, 194 (3d G r. 2001)), and
may be limted or conditioned upon a show ng

of good cause. Id. at 479 (citing d ennede
Trust Co. v. Thonpson, 56 F.3d 476, 483 (3d
Cr. 1995)). The burden is on the party

seeking to limt discovery. See id. (citing
d ennede Trust Co., 56 F.3d at 483).

It is in the context of a discovery
di spute that Court again is called upon to
bal ance the private and public interests
inplicated in this case. The purpose of this
protocol is to develop a record upon which the
Court may calibrate the scal es upon which the
proper balancing of private and public
interests may take place. See id. (citing
d ennede Trust Co., 56 F.3d at 483).
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i ssuance of protective orders sealing materials provided by
parties during discovery is governed by the Third Crcuit’s

decision in Pansy v. Borough of Stroudsburg, 23 F.3d 772 (3d Gr

1994). Under Pansy, the factors to consider before issuing a

protective order include:

(1) whether disclosure wll violate any
privacy interests;

(2) whether the information is being sought
for alegitimate purpose or for an i nproper purpose;

(3) whether disclosure of the information will
cause a party enbarrassnent;

(4) whether confidentiality is being sought
over information inportant to public health
and safety;

(5) whether the sharing of information anong
litigants will pronote fairness and effi ci ency;

(6) whether a party benefitting fromthe order
of confidentiality is a public entity or
official; and

(7) whether the case involves issues inportant
to the public.

Shinagra v. Skiles, 420 F.3d 301, 306 (3d Cr. 2005) (citing

G ennede Trust Co. v. Thonpson, 56 F.3d 476, 483 (3d Cir. 1995)

(citing Pansy, 23 F.3d at 787-91)). Further, the Third G rcuit
counseled that “if a case involves private litigants, and
concerns matters of little legitimate public interest, that
shoul d be a factor weighing in favor of granting or maintaining

an order of confidentiality.” Pansy, 23 F.3d at 788. “Courts



have discretion to fashion such orders according to the needs and

circunstances of each case.” 1d. Utimately, it is the Court’s

duty to balance the public and private interests inplicated in

t he case.

The Court’s Novenber 4, 2005 interim order was properly

entered for the foll ow ng reasons:

1

The di scovery di sputes before the Court involved conpl ex

| egal issues, including the attorney client privil ege and
the scope of discovery in a case involving Rule 415
deponents. The factual issues involve allegations of drug
use and sexual assault, and require discussion of personal
i nformati on about non-parties. A reasonable tine is
required for the Court to adjudicate these issues.

The scope of the interimorder is narrowy tailored. It
applies only to the pending notions to conpel and the
responses, and nothing el se.

The duration of the interimorder is limted. During the
t el ephone conference, the Court explained that there would
be tinme limtations within which to file notions and
responses, conprising roughly a 90-day cycle. See Nov. 4,
2005 Tr. at 5-7, 13. After the Court rules on the notions
to conpel and unless the protection of the seal is extended,
the seal will | apse.

The rationale of the interimorder was stated on the record:



The difficulty here is the follow ng. That

t he courts have recogni zed t hat

confidentiality can be attached to discovery

because, anong ot her reasons, the Court is not

directly involved. That parties privately can

make those arrangenents. If the notion to

conpel beconmes a vehicle to disclose the

di scovery, then the entire point of any

agreenent that the parties have or any desire

that the courts have endorsed in the past for

di scovery, as opposed to court proceedings, to

remai n confidential, [] would be pointless.

Id. at 6. At the tel ephone conference, the Court recognized the
presunption of access and the need to devel op an appropriate
record on which to balance the interests of “the parties

i nvolved, third parties, and the interest of the public.” 1d. at
10. The Court al so recognized that the party seeking to retain
confidentiality as to certain issues or subjects would have to
show cause why the seal should not be lifted. [d. “The
presunption is not a presunption that it will be confidential,
but there may be reasons why, in whole or in part, sone aspects
may be confidential.” |d.

The interimsealing order of this Court is consistent
with the Third Circuit’s balancing test set forth in Pansy. 1In
fact, the Pansy court actually suggested a simlar process where,
under certain circunstances, a conditional order nay be

appropriate to allow the Court tinme to engage in the Pansy

bal ancing of factors.? Pansy, 23 F.3d at 791. Failure to

’Specific to the facts of Pansy was the applicability of the
Pennsyl vania Right to Know Act. The information the Newspapers
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provide a procedure for the filings of the notions to conpel and
responses under seal would prevent the Court fromlater
protecting the information from disclosure should the Court find
that the information contained in the filings warranted Rul e

26(c) protection. Publicker Industries, Inc. v. Cohen, 733 F.2d

1059, 1071-72 (3d Cir. 1984) (approving of district court’s
rationale that failure to address the issue of confidentiality in
private could disclose potentially sensitive information w thout
judicial determnation).

The Third Crcuit’'s recent decision in Shinagra v.

Skiles, 420 F.3d 301 (3d Cr. 2005), is not to the contrary.
There, the court vacated a protective order because it was too
broad and did not attenpt to balance the factors for issuing a
sealing order set forth in Pansy. The plaintiff was suing the
Pennsyl vania State Police for retaliation after plaintiff
reveal ed that the police were using faulty radar speed detectors.
The district court sealed all information relating to the case

after plaintiff’s counsel gave sonme docunents to the newspaper

sought was |ikely avail abl e under the state freedom of
information law but for the district court’s confidentiality
order. The applicability of a freedomof information lawis
anot her factor to consider as part of the bal ancing anal ysis,
therefore the court counseled that “[t]o avoid conplicated
inquiries as to whether certain information would in fact be
avai | abl e under a freedomof information |law, courts may choose
to grant conditional orders.” 1d. at 791. By way of exanple,
the court opined that a protective order could be limted in
scope or becone inoperative upon a later determnation in
accordance with a freedomof information law. |d.
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whi ch then published an article based on those docunents. There
was no agreenent between the parties that the information would
be kept confidential. The Court of Appeals unseal ed the
docunents, enphasizing the public interest at stake in the case
and reaffirmng the Pansy factors, which require the district
court to balance the public interest with the need for the
protective order. [d. 306-08.

Shi nagra is distinguishable. As a threshold matter,
Shi nagra enphasi zed that the issues in that case involved a
matter of public concern and the defendant was a public official.
Neither is present in this case. Mre inportantly, the Shinagra
order was an unbrella order (referring to “all docunments”) and of
indefinite duration. [d. at 304, 308. By contrast, here the
interimorder is narrowmy tailored to the notions to conpel
testinony in two depositions and will | apse upon adjudication of
the notions to conpel presently under the Court’s consideration
unl ess the protection of the seal is extended. Finally, the
Shi nagra order governed docunents in final formand this case
i nvol ves notes of testinony fromas yet to be conpleted
depositions. Shinagra, therefore, does not conpel a different
resul t.

The AP’s notion to intervene wll be denied w thout
prejudice. The Court has yet to determ ne whether a protective

order is warranted to cloak any discovery in this case under Rule
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26(c). Thus far, the Court sinply has created a procedure to
devel op a record upon which to engage in the Pansy required

cal culus. Once the depositions are concluded, the Court wll
determne if the notes of testinobny and notions and responses
containing portions of that testinony shall be subject to a
sealing order. Unless a sealing order is entered at that point,
the seal wll lapse. 1In the event that the Court grants a
protective order supported by specific findings sealing any
materials, any interested party will have an opportunity to
request to intervene and challenge the ruling granting the

protective order at that tine.?

The AP argues that they should have been afforded notice
and an opportunity to be heard before the Novenmber 4, 2005
interimsealing order. However, the authority the AP cites in
support of that argument does not relate to the issuance of a
protective order under Rule 26(c), but rather relates to ongoing
court proceedings. See, e.q., Press-Enter. v. Superior Court,
464 U.S. 501 (1984) (public right of access to voir dire
proceedi ngs); d obe Newspaper v. Superior Court, 457 U S. 596
(1982) (public right of access to crimnal trials); United States
v. Antar, 38 F.3d 1348 (3d GCr. 1994) (sealing of voir dire
transcripts in crimnal case was inproper where voir dire
proceedi ngs were open and court failed to nake findings in
support of seal at tine of entry); United States v. Raffoul, 826
F.2d 218 (3d Cir. 1987) (closure notions for pretrial hearings in
crimnal case nust be docketed or renewed in open court to afford
interested parties notice and an opportunity to be heard);
Publ ci ker, 733 F.2d 1059 (right of access to civil proceedings).

The day after the Court held a hearing on the AP's
notion to intervene, the Second Circuit released its opinion in
Lugosch v. Pyram d Conpany of Onondaga, No. 05-3620, 2006 U.S.
App. LEXIS 525 (2d Cr. Jan. 10, 2006). There the court held
“docunents submitted to a court in support of or in opposition to
a notion for summary judgnent are judicial docunents to which a
presunption of inmedi ate public access attaches under both the

12



An appropriate order foll ows.

comon |aw and the First Anmendnent.” 1d. at *42. Lugosch does
not appear to add to the Court’s analysis in this case for two
reasons. One, Lugosch invol ves ongoing court proceedings in the
formof a notion for sunmary judgnment and not discovery
materials. Two, in Lugosch, the court delayed ruling on the
notion for several nonths, while in the instant case Court
response has been pronpt (the AP’s notion was filed on Novenber
23, 2005; on Decenber 1, 2005, the Court ordered the parties to
respond by Decenber 19, 2005 and set a hearing on the notion for
January 9, 2005; the Court’s decision follows four days after the
heari ng) .
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ANDREA CONSTAND ) ClVIL ACTI ON
05-1099

Plaintiff,

V.
WLLI AM H COsSBY, JR

Def endant .

ORDER

AND NOW this 13th day of January 2006, it is hereby

ORDERED t hat the Associated Press’s Motion to Intervene (doc. no.

51) is DENIED W THOUT PREJUDI CE.

AND I'T | S SO ORDERED.

EDUARDO C. ROBRENO, J.



